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What are financial agreements? 

Pre-nuptial agreements and cohabitation agreements are becoming more and more common.  Col-

lectively, these new agreements are referred to as Financial Agreements. 

Financial Agreements are essentially private arrangements between individuals as to how assets 

and resources will be dealt with on separation.   

They can be made before, during and after either a de facto relationship or a marriage. 

The Agreements enable parties to determine for themselves how their present and future property 
should be divided in the event of separation.  They can also deal with future maintenance rights. 
Financial Agreements may be simple or complex, and seek to cover the whole of the financial af-
fairs of the parties or only part of them.   
It is also possible to use Financial Agreement in conjunction with estate planning to ensure that 
parties’ interests are protected both in the event of separation and in the event of death. 
 

Who can benefit from making a Financial Agreement? 

Anyone who: 

 brings substantial assets into a relationship 

 is re-marrying 

 is likely to receive a substantial inheritance in the future 

 has a particular asset they want to protect 

  simply wants some certainty of outcome if their relationship breaks down 

 

What can the Financial Agreement cover? 

 How the property and financial resources of the parties are to be dealt with if parties separate 

 Spousal maintenance 

 Other ancillary matters 

 Issues relating to children and parenting cannot be included in a Financial Agreement 

 

What is the effect of a Financial Agreement? 

Provided the various requirements in the legislation are met, a Financial Agreement will have effect 

as an enforceable contract between the parties to it. 

Where a Financial Agreement is in force, the property it deals with cannot be the subject of Court 

proceedings for a property settlement.  
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In what circumstances can a Financial Agreement not bind the parties? 

There are various circumstances where a Financial Agreement may be set aside including: 

 Fraud (including material non-disclosure) 

 Duress 

 Unconscionable conduct 

 Where there has been a change of circumstances relating to a child of the relationship. 

What protections are there? 

There is a requirement before signing the agreement that each of the parties obtain independ-

ent legal advice as to the meaning and effect of the Agreement and the advantages and dis-

advantages of entering into the Agreement.  

Often the lawyer providing the independent advice will also suggest that the parties to the 

Agreement obtain expert financial advice from a person such as an accountant or financial 

advisor. 

 

How can a Financial Agreement be ended? 

A Financial Agreement can specify that the Agreement will only have effect for a period of 

time and thereafter the Court will once again have jurisdiction to deal with parties’ assets.  

Alternatively the parties can enter into a termination agreement.  A termination agreement 

also requires both parties to have independent legal advice. 

 

Succession Planning 

Financial agreements are often entered into as part of an overall succession plan and are pre-

pared in conjunction with will and Enduring Powers of Attorney.  Referrals can be made to 

other professionals who have particular expertise in the area of succession planning. 
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