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On 3 December 2008 the High Court delivered judgement in the case of Spry & Kennon [2008] HCA 56 and the shock waves continue to radiate.  This case further strengthens my view that the Family Court is the most powerful Court in this country and is well placed to deal with the many, varied and complex arrangements of Australians in today’s society.  The Court’s ability to also make orders affecting the rights of third parties creates significant uncertainty for families and businesses contemplating succession and estate planning.

In this paper, I will briefly summarise the approach of the Family Court to determine financial matters between couples who have separated and the impact on your ability to offer estate and succession advice to your clients.

1. Property Settlement Under the Family Law Act
A basic understanding of the approach of the court to property settlement will assist in understanding the power and reach of the Family Court.

In proceedings under the Family Law Act (and the State equivalent in relation to de facto relationships) with respect to the property of the parties to the marriage or either of them, the Court is required to make such orders as it considers appropriate including:

· An order for a settlement of property in substitution for any interest in the property; 

· An order requiring either or both of the parties to the marriage to make, for the benefit of either or both of the parties or a child of the marriage, such settlement or transfer of property as the Court determines  (See generally Section 79 of the Family Law Act).

To enable the Court to determine what orders are appropriate, it undertakes a 4-stage process as follows:

1. Identify all of the property of the parties to the marriage including any debts and financial resources ascribing values wherever possible.  The objective is to arrive at a net value for the property.

2. Assess the respective contributions of the parties that have been made throughout the relationship which include:

a. The financial contributions made by each party directly or indirectly to the acquisition, conservation or improvement of any of the property of the parties to the marriage (irrespective of whether or not that property still exists).

b. The non-financial contributions made by each party to the acquisition, conservation or improvement of any of the property of the parties to the marriage.

c. The contributions made by each party to the welfare of the family comprising the parties and any children to include contributions made in the capacity of homemaker or parent.

d. Court will generally express contributions in terms of a percentage (e.g. 50:50, 60:40, 90:10).

3. Consideration of the matters relevant under Section 75(2) - for example the parties age and state of health, the ability of a spouse to derive an independent income, whether or not a spouse is living with a new partner, access to other property, likely inheritance etc.

4. Finally make orders that are, in all the circumstances just and equitable - for example it may be appropriate for the wife, who may be the primary carer of young children, to receive the tax free home and cash whereas the husband may retain the business (with liabilities contingent or real) and superannuation because she has a greater need to access clean property.

2. What is Property?

Contrary to popular belief, the answer to this question is not easy. Is property only something that you can see, touch, feel or smell?

The Family Law Act defines property as follows:

Section 4

property, in relation to the parties to a marriage or either of them, means property to which those parties are, or that party is, as the case may be, entitled, whether in possession or reversion.

property settlement proceedings means proceedings with respect to:

(a)  the property of the parties to a marriage or either of them; or

(b)  the vested bankruptcy property in relation to a bankrupt party to a marriage.

And in Part VIIIAA dealing with Third parties:

Section 90AD(1) - Debt treated as property
For the purposes of this Part, a debt owed by a party to a marriage is to be treated as property for the purposes of paragraph (ca) of the definition of matrimonial cause in section 4.

Section 90AD(2) - Property includes a debt
For the purposes of paragraph 114(1)(e), property includes a debt owed by a party to a marriage.

Since 1976 the Family Court has said on many occasions that it is not constrained by any notion or concept of what may constitute the property of the parties to the marriage:

“property is the most comprehensive of all terms which can be used in as much as it is indicative and descriptive of every possible interest which the party can have” (Duff & Duff (1977) FLC 90-217).

Accordingly, the Family Court has dealt with property of no apparent value but which may produce an income stream or other benefits to the owner or an interest as property even though that interest cannot of itself be the subject of a direct order under the Family Law Act because of legislative or other restrictions (Best & Best (1993) FLC 92‑418).

Prior to 3 December 2008, the Family Court had not dealt with the interests of a beneficiary in a non-exhaustive discretionary trust as property where that beneficiary was not in control of the trust (although frequently has dealt with these interests as a financial resource).

At best the court had not extinguished as possibly property a beneficiary’s right to be considered as a potential recipient of benefit by the trustees and a right to have his interest protected by a court of equity may in certain circumstances be regarded as property (Spellson v Spellson (1989) FLC 92-046).

Further, the ability to transfer dispose, assign, bequeath or otherwise transfer these rights is not the test for property.  As held by the High Court in Cain’s case (Kitto J):

“It may be said categorically that alienability is not an indispensable attribute of a right of property according to the general sense which the word “property” bears in the law…Rights may be incapable of assignment, either because assignment is considered incompatible with their nature, as was the case originally with debts (subject to an exception in favour of the King) or because a statute so provides or considerations of public policy so require, as is the case with some salaries and pensions; yet they are all within the concept of “property” as the word is normally understood …”

2.1 Spry v Kennon

Then the High Court handed down its decision in Spry & Kennon.

An appreciation of the main facts concerning the ICF Spry Trust is central to the understanding of the decision.

2.2 Chronology

	Chronology of the trust and relevant events

	21 June 1968
	Dr Spry created by parol a trust called the ICF Spry Trust of which he was settlor and trustee ("the Trust").

	29 December 1978
	Dr Spry married Helen Marie Spry.

They have 4 children:

Elizabeth, born 23 September 1980.
Catharine, born 18 August 1982.

Caroline, born 25 October 1984.
Penelope, born 3 November 1987.

	October 1981


	The terms of the parol trust were reflected in an instrument made in October 1981 ("the 1981 Instrument"). Dr Spry designated himself as settlor and trustee. He could appoint any other person as an additional trustee and could remove any such person as he saw fit.
The beneficiaries were Dr Spry and his siblings, his and their issue, and the spouses of all of them.

	4 March 1983
	By a deed varying the Trust in 1983 ("the 1983 Deed"), Dr Spry excluded himself as a beneficiary. He appointed his wife to be trustee on his death or resignation and his daughter Elizabeth to succeed her upon her death or resignation. By reason of her marriage, Mrs. Spry continued as a discretionary beneficiary.  This was the land tax amendment.

	7 December 1998


	Dr Spry made a further variation to the Trust excluding himself and his wife as capital beneficiaries. Elizabeth and Caroline would become trustees of the trust upon Dr. Spry's resignation or death, but no distribution of capital and income could be made during Dr. Spry's lifetime without his consent.  ("the 1998 Instrument"). As there were difficulties in the marriage, he wanted to remove the assets of the trust from the reach of the Family Court and he considered that the 1998 instrument would achieve that end. That finding was not the subject of challenge and was one of the critical findings upon which the case proceeded.

	30 October 2001
	Dr Spry and his wife separated.

	18 January 2002
	Dr Spry established trusts in favour of his four children ("the Children's Trusts") and applied to them one quarter each of all of the capital and income of the Trust ("the 18 January 2002 Dispositions").

	20 January 2002
	Dr Spry conveyed to the four children shares held by him beneficially ("the 20 January 2002 Dispositions").

	20 May 2002
	Dr Spry appointed Mr Edwin Kennon as joint trustee with himself of each of the Children's Trusts from 1 July 2002.

	April 2002
	Mrs Spry filed an application in the Family Court of Australia seeking orders for property settlement and maintenance.  In particular she sought orders under s.106B of the Family Law Act 1975 setting aside the 1998 Instrument, the instruments creating the Children's Trusts and the 18 January 2002 Dispositions. She asked for an order that her husband pay her, inter alia, 50% of the assets and resources held in their individual or joint names, the Trust and the Children's Trusts.

	17 February 2003 
	The marriage was dissolved.


The other relevant terms of the trust were:
· Clause 6 provided:
"The trustee shall have the power from time to time, as he in his absolute discretion sees fit, to apply all or any part of the income and/or capital of the fund to or for all or any of the beneficiaries, either by making payments to or applications for the benefit of the beneficiary in question or payments to a trust set up substantially for the benefit of such beneficiary; and income not from time to time lawfully paid or applied shall be accumulated."

· Clause 7 provided for division of the fund at the date of distribution equally between such beneficiaries "as the trustee thinks fit" and, in default, equally among all male beneficiaries save for the settlor.
It is clear that Dr Spry had the power to apply any part of the capital and income of the trust to himself or his wife (as well as their children).

2.3 High Court Judgment

The central issue was the determination of what was the property of the parties to the marriage (i.e. Dr Spry and his wife).

The majority upheld the orders made by the trial judge, but for different reasons.  French CJ, Gummow and Hayne JJ all reached the conclusion that the expression "property" as defined in the Family Law Act ought be given the widest interpretation consistent with the objects of the Act. 
Even though the trust property, once restored to it from the children’s trusts, could not be treated as the property of Dr Spry, their Honours identified elements of property which, when taken together satisfied the definition of property of the parties or either of them.
Their Honours said that a beneficiary’s right with respect to the due administration of the Trust and the right to be considered for distributions of capital and income from time to time was property for the purposes of the Family Law Act.  As French CJ said:

“The beneficiary of a non-exhaustive discretionary trust who does not control the trustee directly or indirectly has a right to due consideration and to due administration of the trust but it is difficult to value these rights when the beneficiary has no present entitlement and may never have any entitlement to any part of the income or capital of the trust.”

His Honour then went on to say:

“I acknowledge … that it is difficult to put a value on either of these rights though a valuation might not be beyond the actuarial arts in relation to the right to due consideration.”

Dr. Spry pressed the High Court that it cannot ignore the legitimate interests of third parties (i.e. the 4 children) and relied upon the passage of Gibbs J from Ascot Investments (1981 FLC 91-9000):
"Except in the case of shams, and companies that are mere puppets of a party to the marriage, the Family Court must take the property of a party to the marriage as it finds it. The Family Court cannot ignore the interests of third parties in the property, nor the existence of conditions or covenants that limit the rights of the party who owns it."

After an analysis of Ascot Investments, French CJ said at para 68:

"Giving full effect to the generality of the passage quoted from the judgment of Gibbs J, the case does not stand against the proposition that s79 would apply in the circumstances of this case where the only property interests are those of the trustee who is a party to the marriage, and where no other beneficiary has any legal or equitable interest apart from a right to due consideration and administration. That, of course, is a right which is a relevant consideration informing the exercise of the Court's discretion as is any indirect effect upon a third party's rights: R v Dovey; Ex parte Ross.”

Kiefel J also stated at para 236 that a court may always make an order that indirectly affects the interest of third parties or an order dealing with property that is the subject of a nuptial settlement even if third party rights are affected:

"Whether, and the extent to which, a court would alter such interests [of third parties] might depend upon the remoteness or uncertainty of those interests. Here the interests of the other beneficiaries, in the due administration of the Trust, were always subject to the husband's control. The extent of that control, to the detriment of the third parties' interests, was shown by the attempted distribution of the entire Trust property to the children's trusts."

The husband was the owner of the legal title to the property of the trust (as the trustee). He also had the power to distribute the whole of the capital and income of the trust to the wife absolutely.  Gummow and Hayne JJ concluded at para 137 that :
"The jurisdiction being exercised by the Family Court was, as earlier indicated jurisdiction over "proceedings between the parties to a marriage with respect to the property of the parties to the marriage or either of them".  What matters in this case is that once the 1998 Instrument and the 2002 Instrument were set aside by the s106B orders, the property of the parties to the marriage or either of them was to be identified as including the right of the wife to due administration of the Trust, accompanied by the fiduciary duty of the husband, as trustee, to consider whether and in what way the power should be exercised. And because, during the marriage, the husband could have appointed the whole of the Trust fund to the wife, the potential enjoyment of the whole of that fund was "property of the parties to the marriage or either of them". Furthermore, because the relevant power permitted appointment of the whole of the Trust fund to the wife absolutely, the value of that property was the value of the assets of the Trust. In deciding what orders should be made under ss79 and 80 of the Act, the value of that property was properly taken into account. Wrongly attributing its value to the husband is irrelevant to the ultimate orders made."

French CJ reached a similar conclusion at paragraph 70:

"The characterisation of the assets of the Trust, coupled with Dr Spry's power to appoint them to his wife and her equitable right to due consideration, as property of the parties to the marriage is supported by particular factors. It is supported by his legal title to the assets, the origins of their greater part as property acquired during the marriage, the absence of any equitable interest in them in any other party, the absence of any obligation on his part to apply all or any of the assets to any beneficiary and the contingent character of the interests of those who might be entitled to take upon a default distribution at the distribution date."

An important element in the determination that the trust property can be construed as being property of the parties or either of them is the nature of the trust and the source and purpose of accumulation of the assets for the family.  French CJ was prepared to go as far as to say at para 65:
"Where property is held under such a trust by a party to a marriage and the    property has been acquired by or through the efforts of that party or his or her spouse, whether before or during the marriage, it does not, in my opinion, necessarily lose its character as "property of the parties to the marriage" because the party has declared a trust of which he or she is trustee and can, under the terms of that trust, give the property away to other family or extended family members at his or her discretion."

French CJ drew a clear distinction between a family trust and the other sort of trust (such as a charitable trust or the trusteeship under a will) by reference to the ''origins and character" of the assets, the title to which would not be characterised as property of the parties to the marriage.

Gummow and Hayne JJ (and French CJ agreed) disposed of the notion that the divorce ended the wife's entitlement to benefit from the trust as follows at para 128 and 129:
"However, as indicated at an early stage in these reasons, by force of s 4(2) of the Act, the reference in provisions such as s 79 to "the parties to the marriage or either of them" includes a reference to the parties to a marriage terminated by divorce at a time before the court makes its order.  Further, the detailed provisions in s 79 respecting adjournment of property settlement proceedings assume that the parties to those proceedings may be parties to the pending divorce proceedings which are completed before the grant of relief in the property settlement proceedings.

In such circumstances, which apply in the present case, it is within the power of the court to proceed in the property settlement proceedings "as if" changes to property rights otherwise brought about by the anterior divorce had not yet occurred; this is so, provided it otherwise is just and equitable to proceed in this manner.    The order which is made in the property settlement proceedings speaks from the time it is made, but the considerations which govern its formulation are governed by reference to the kind of controversy to be quelled by the court — a matrimonial cause in the defined sense - and by the imperative indicated by s 81 of the Act — the final determination of financial relationships between the parties to the dissolved marriage and the avoidance of further proceedings between them."

3. General Powers of the Court

After identifying the property of the parties and assessing contributions, the court has an armory of powers to assist with its determination and implementation.

I will briefly summarise the powers.

Section 80 identifies the general powers of the court including:

5. Payment of money or transfer of property;

6. Direction about signing documents, appointing and removing trustees; and

7. “make any other order… which it thinks it is necessary to make to do justice”.

Adjourn proceedings (s79(5), (6) & (7)) for any period as is reasonable if there is likely to be a significant change in the financial circumstances of a party and to make a range of orders in the interim.

Continue proceedings after death (s79(8) provided an application was issued before the death of a party.

Set aside orders (s79A) where there has been a miscarriage of justice, default in carrying out orders, change in circumstances involving a child or proceeds of crime order.

Declare interests in property (s78) and make consequential orders to give effect to the declaration.

Ante and Post Nuptial Settlements (s85A) can be set aside, ignored or be the subject of such orders as are just and equitable in relation to the property the subject of the nuptial settlements.
Make orders and injunctions against Third parties (Part VIIIAA) to include override State laws and trust deeds and control directors of companies.

Set aside transactions (s106B) that defeat or may defeat a claim irrespective of intention.

Make orders under the Corporations Act 2001 and incorporate all of the Corporations Rules (Chapter 25).

Exclusive jurisdiction under the Bankruptcy Act 1966 where one spouse becomes insolvent after separation.

Accrued jurisdiction to deal with associated disputes at the same time.  In Warby and Warby (2002) FLC ¶ 93-091 the Full Court identified (at p 88,792) matters to be taken into account in determining whether the court should exercise such jurisdiction as including:

· what the parties have done;

· the relationships between or among them

· the laws which attach rights or liabilities to their conduct and relationships;

· whether the claims are part of a single justiciable controversy and in determining that question whether the claims are ``attached'' and not "severable'' or "disparate'';

· whether the claims are non-severable from a matrimonial cause and arise out of a common sub-stratum of facts; and

· whether the court has the power to grant appropriate remedies in respect of the "attached'' claims.

The Full Court considered (at p 88,792) that ”a rigid filter is difficult to define without close inspection of the particular facts and we would not wish to create an exhaustive definition which must be applied beyond the circumstances posited in this case''.

Legal Professional Privilege may not apply when considering issues under the family Law Act even with the dominant purpose test held by the High Court in Esso Australia Resources Ltd v FCT (1999) 168 ALR 123.

The court may issue a subpoena to produce documents or give evidence.  Remember to seek the instructions of the client when served with a subpoena to check if it is intended to claim privilege, as you may not be able to assert this claim.  Also make sure you discuss with the party issuing the subpoena the payment of your reasonable costs of complying.

4. Conclusion

The High Court has confirmed the ability of the Family Court to enquire into and make findings as property the interests of beneficiaries in a family trust even if that beneficiary does not control the trust either as appointor, guardian and trustee or through the mechanism of sham, puppet or altar ego.

The power to set aside transactions (s106B) is very important in cases such as the present.  Although control of ante and post-nuptial settlements (s85A) may be available and the whole of Part VIIIAA concerning the power of the court over third parties is yet to be extensively explored, the ability to set aside transactions or instruments in order to rewind the legal position so that property can be brought within the reach of the Court is invaluable.

As French CJ said at para 66:

"For so long as Dr Spry retained the legal title to the Trust fund coupled with the power to appoint the whole of the fund to his wife and her equitable right, it remained, in my opinion, property of the parties to the marriage for the purposes of the power conferred on the Family Court by s79. The assets would have been unarguably property of the marriage absent subjection to the Trust.
An exercise of the power under s79 requiring the application of the assets of the Trust in whole or in part in favour of Mrs Spry would, prior to the 1998 Instrument, have been consistent with the proper exercise of Dr Spry's powers as trustee and would have involved no breach by him of his duty to the other beneficiaries."
And there are the other powers available to the Court to enable it to make and then implement final orders.

The position of third parties needs to be examined closely to determine whether real, rather than theoretical rights, are being "trampled on" by the proposed order.  Third parties' rights still need to be considered in by the court and the question of what is the source, nature and character of the assets of the trust is critical.  If the facts support a finding that the property in the trust is the product of contributions of the parties and the trust is a vehicle through which the parties to the marriage sought to provide for themselves and their family, then the court will more readily ignore the existence of the trust and apply the assets of the trust to satisfy property settlement orders.

Advising clients about estate and succession planning is now very difficult especially if they are trying to protect property from potential claims by spouses, partners of children and business associates.  Financial agreements under the Family Law Act are now more attractive than ever before.

1 April 2009

Andrew Davies

Accredited Family Law Specialist
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I gratefully acknowledge the permission of Martin Bartfeld QC to use parts of his paper entitled Equitable Remedies in Family Property dated 12 February 2009 in the review of Spry & Kennon.

Section 80 — General Powers of Court

4.1 S.80(1) [Orders which court may make]

The court, in exercising its powers under this Part, may do any or all of the following:

(a)
order payment of a lump sum, whether in one amount or by instalments;

(b)
order payment of a weekly, monthly, yearly or other periodic sum;

(ba)
order that a specified transfer or settlement of property be made by way of maintenance for a party to a marriage;  

(c)
order that payment of any sum ordered to be paid be wholly or partly secured in such manner as the court directs;

(d)
order that any necessary deed or instrument be executed and that such documents of title be produced or such other things be done as are necessary to enable an order to be carried out effectively or to provide security for the due performance of an order;

(e)
appoint or remove trustees;

(f)
order that payments be made direct to a party to the marriage, to a trustee to be appointed or into court or to a public authority for the benefit of a party to the marriage;

(g)
(omitted);

(h)
make a permanent order, an order pending the disposal of proceedings or an order for a fixed term or for a life or during joint lives or until further order;

(i)
impose terms and conditions;

(j)
make an order by consent;

(k)
make any other order (whether or not of the same nature as those mentioned in the preceding paragraphs of this section), which it thinks it is necessary to make to do justice; and

(l)
subject to this Act and the applicable Rules of Court, make an order under this Part at any time before or after the making of a decree under another Part.

4.2 79(5) - [Adjournment of proceedings]

Without limiting the power of any court to grant an adjournment in proceedings under this Act, where, in property settlement proceedings, a court is of the opinion:

(a)
that there is likely to be a significant change in the financial circumstances of the parties to the marriage or either of them and that, having regard to the time when that change is likely to take place, it is reasonable to adjourn the proceedings; and

(b)
that an order that the court could make with respect to:

(i)
the property of the parties to the marriage or either of them; or

(ii) the vested bankruptcy property in relation to a bankrupt party to the marriage;

if that significant change in financial circumstances occurs is more likely to do justice as between the parties to the marriage than an order that the court could make immediately with respect to:

(iii)
the property of the parties to the marriage or either of them; or

(iv)
the vested bankruptcy property in relation to a bankrupt party to the marriage;

the court may, if so requested by either party to the marriage or the relevant bankruptcy trustee (if any), adjourn the proceedings until such time, before the expiration of a period specified by the court, as that party to the marriage or the relevant bankruptcy trustee, as the case may be, applies for the proceedings to be determined, but nothing in this subsection requires the court to adjourn any proceedings in any particular circumstances.

4.3 79(6) - [Interim orders]

Where a court proposes to adjourn proceedings as provided by  subsection (5), the court may, before so adjourning the proceedings, make such interim order or orders or such other order or orders (if any) as it considers appropriate with respect to:

(a)
any of the property of the parties to the marriage or of either of them; or

(b)
any of the vested bankruptcy property in relation to a bankrupt party to the marriage.

4.4 79(7) - [Superannuation and trust property]

The court may, in forming an opinion for the purposes of subsection (5) as to whether there is likely to be a significant change in the financial circumstances of either or both of the parties to the marriage, have regard to any change in the financial circumstances of a party to the marriage that may occur by reason that the party to the marriage:

(a)
is a contributor to a superannuation fund or scheme, or participates in any scheme or arrangement that is in the nature of a superannuation scheme; or

(b)
may become entitled to property as the result of the exercise in his or her favour, by the trustee of a discretionary trust, of a power to distribute trust property,

but nothing in this subsection shall be taken to limit the circumstances in which the court may form the opinion that there is likely to be a significant change in the financial circumstances of a party to the marriage.

4.5 79(8) - [Death of a party]

Where, before property settlement proceedings are completed, a party to the marriage dies:

(a)
the proceedings may be continued by or against, as the case may be, the legal personal representative of the deceased party and the applicable Rules of Court may make provision in relation to the substitution of the legal personal representative as a party to the proceedings;

(b)
if the court is of the opinion:

(i)
that it would have made an order with respect to property if the deceased party had not died; and

(ii)
that it is still appropriate to make an order with respect to property;

the court may make such order as it considers appropriate with respect to:

(iii)
any of the property of the parties to the marriage or either of them; or

(iv)
any of the vested bankruptcy property in relation to a bankrupt party to the marriage; and

(c)
an order made by the court pursuant to paragraph (b) may be enforced on behalf of, or against, as the case may be, the estate of the deceased party.

5. Section 79A - Setting Aside of Orders Altering Property Interests

79A(1) - [Miscarriage of justice]

Where, on application by a person affected by an order made by a court under section 79 in property settlement proceedings, the court is satisfied that:

(a)
there has been a miscarriage of justice by reason of fraud, duress, suppression of evidence (including failure to disclose relevant information), the giving of false evidence or any other circumstance; or

(b)
in the circumstances that have arisen since the order was made it is impracticable for the order to be carried out or impracticable for a part of the order to be carried out; or

(c)
a person has defaulted in carrying out an obligation imposed on the person by the order and, in the circumstances that have arisen as a result of that default, it is just and equitable to vary the order or to set the order aside and make another order in substitution for the order; or

(d)
in the circumstances that have arisen since the making of the order, being circumstances of an exceptional nature relating to the care, welfare and development of a child of the marriage, the child or, where the applicant has caring responsibility for the child (as defined in subsection (1AA)), the applicant, will suffer hardship if the court does not vary the order or set the order aside and make another order in substitution for the order; or

(e)
a proceeds of crime order has been made covering property of the parties to the marriage or either of them, or a proceeds of crime order has been made against a party to the marriage;

the court may, in its discretion, vary the order or set the order aside and, if it considers appropriate, make another order under section 79 in substitution for the order so set aside.

6. Section 78 - Declaration of Interests in Property

78(1) - [Declaration of existing title or rights]

In proceedings between the parties to a marriage with respect to existing title or rights in respect of property, the court may declare the title or rights, if any, that a party has in respect of the property.

78(2) - [Consequential orders]

Where a court makes a declaration under subsection (1), it may make consequential orders to give effect to the declaration, including orders as to sale or partition and interim or permanent orders as to possession.

7. Section 85a – Ante and Post Nuptial Settlements

Kiefel J in Spry & Kennon invoked s. 85A as a foundation for the exercise of power in relation to the assets of the trust.
S. 85A provides as follows:

"(1)
The court may, in proceedings under this Act, make such order as the court considers just and equitable with respect to the application, for the benefit of all or any of the parties to, and the children of, the marriage, of the whole or part of property dealt with by ante-nuptial or post-nuptial settlements made in relation to the marriage.

 (2)
In considering what order (if any) should be made under subsection (1), the court shall take into account the matters referred to in subsection 79(4) so far as they are relevant.

 (3)
A court cannot make an order under this section in respect of matters that
are included in a financial agreement."
S. 85A has been rarely used in property settlement matters, probably because of the decision of Nygh J in Knight and Knight (1987) FLC 91-854 where his Honour said:

"In my view a settlement cannot be described as being a settlement in relation to a marriage, if persons outside of the marriage are substantial potential beneficiaries. The purpose of sec. 85A is to allow the court to deal with the property which is the subject of the trust. To the extent that the court removes any assets from the trust, it takes away any potential benefit which a third party may have derived there from. As Gibbs J. said in Ascot Investments Pty. Ltd. v. Harper and Harper (1981) FLC 91-000 at p. 76,061; (1981) 6 Fam. LR. 591 at p. 601, Parliament did not intend that the legitimate interests of a third party should be subordinated to the interests of a party to the marriage or that the Family Court should be able to make orders that would operate to the detriment of third parties. This would be the immediate effect if any of the assets of the trust were removed from the trust."

Her Honour was of the view that as the nature and purpose of the trust was the accumulation in a tax effective way of assets for the benefit of the husband the wife and their family, the rights of third parties should not interfere with the courts approach to deciding that it was the property of the parties to the marriage.

Her Honour was prepared to accept that the question of whether the court would alter the interests of the third parties in the trust might depend on the remoteness or uncertainty of those interests.
Her Honour concluded that s85A had to be given a wide interpretation in accordance with its statutory purpose and summarised in paragraph 224 as follows:

"The contributions of the parties to the marriage, direct or indirect, are central to the means by which the Court is to determine proceedings with respect to property. Reference to those contributions serves both to identify the property in question and to provide one means of assessment for the purpose of decision. Property which the Court is intended to deal with extends beyond property in which the parties have a legal interest. By the wide meaning given to the term "settlement" in this context, it is sought to give the Court power to deal with all property held for the use and benefit of the parties to the marriage and which may represent an accumulation of their assets in the course of the marriage. The purpose of s85A is to ensure that, since the previous arrangements for the property cannot continue, the property is applied equitably to the benefit of the parties, or the children. Whether a disposition or other settlement qualifies as an ante-nuptial (or post-nuptial) settlement made in relation to the marriage is informed by these purposes, rather than by reference to authorities dealing with statutes employing different language and having purposes which cannot be regarded as wholly the same."

Part VIIIAA — Orders and Injunctions Binding Third Parties

7.1 Section 90AA - Object of This Part

90AA The object of this Part is to allow the court, in relation to the property of a party to a marriage, to:

(a)
make an order under section 79 or 114; or

(b)
grant an injunction under section 114;

that is directed to, or alters the rights, liabilities or property interests of a third party.

7.2 Section 90AB -Definitions

90AB In this Part:

marriage includes a void marriage.

third party, in relation to a marriage, means a person who is not a party to the marriage.

7.3 Section 90AC -This Part Overrides Other Laws, Trust Deeds etc.

90AC(1) - [Part overrides laws, trust deeds]

This Part has effect despite anything to the contrary in any of the following (whether made before or after the commencement of this Part):

(a)
any other law (whether written or unwritten) of the Commonwealth, a State or Territory;

(b)
anything in a trust deed or other instrument.

90AC(2) - [Compliance with Part precludes contravention of other law]

Without limiting subsection (1), nothing done in compliance with this Part by a third party in relation to a marriage is to be treated as resulting in a contravention of a law or instrument referred to in subsection (1).

7.4 Section 90AE - Court May Make an Order Under Section 79 Binding a Third Party

90AE(1) - [Orders court may make]

In proceedings under section 79, the court may make any of the following orders:

(a)
an order directed to a creditor of the parties to the marriage to substitute one party for both parties in relation to the debt owed to the creditor;

(b)
an order directed to a creditor of one party to a marriage to substitute the other party, or both parties, to the marriage for that party in relation to the debt owed to the creditor;

(c)
an order directed to a creditor of the parties to the marriage that the parties be liable for a different proportion of the debt owed to the creditor than the proportion the parties are liable to before the order is made;

(d) 
an order directed to a director of a company or to a company to register a transfer of shares from one party to the marriage to the other party.

90AE(2) - [Other orders court may make]

In proceedings under section 79, the court may make any other order that:

(a)
directs a third party to do a thing in relation to the property of a party to the marriage; or

(b)
alters the rights, liabilities or property interests of a third party in relation to the marriage.

90AE(3) - [Conditions to making orders]

The court may only make an order under subsection (1) or (2) if:

(a)
the making of the order is reasonably necessary, or reasonably appropriate and adapted, to effect a division of property between the parties to the marriage; and 

(b)
if the order concerns a debt of a party to the marriage  it is not foreseeable at the time that the order is made that to make the order would result in the debt not being paid in full; and 

(c) 
the third party has been accorded procedural fairness in relation to the making of the order; and

(d)
the court is satisfied that, in all the circumstances, it is just and equitable to make the order; and

(e)
the court is satisfied that the order takes into account the matters mentioned in subsection (4).

90AE(4) - [Matters court must take into account]

The matters are as follows:

(a)
the taxation effect (if any) of the order on the parties to the marriage;

(b)
the taxation effect (if any) of the order on the third party;

(c)
the social security effect (if any) of the order on the parties to the marriage;

(d)
the third party's administrative costs in relation to the order;

(e)
if the order concerns a debt of a party to the marriage, the capacity of a party to the marriage to repay the debt after the order is made;

Note: See paragraph (3)(b) for requirements for making the order in these circumstances.  Example: The capacity of a party to the marriage to repay the debt would be affected by that party's ability to repay the debt without undue hardship.

(f)
the economic, legal or other capacity of the third party to comply with the order;

Example: The legal capacity of the third party to comply with the order could be affected by the terms of a trust deed. However, after taking the third party's legal capacity into account, the court may make the order despite the terms of the trust deed. If the court does so, the order will have effect despite those terms (see section 90AC).

(g)
if, as a result of the third party being accorded procedural fairness in relation to the making of the order, the third party raises any other matters - those matters;

Note: See paragraph (3)(c) for the requirement to accord procedural fairness to the third party.

(h)
any other matter that the court considers relevant.

8. Section 106B - Transactions to Defeat Claims

106B(1) - [Power to set aside or restrain making of instrument, etc.]

In proceedings under this Act, the court may set aside or restrain the making of an instrument or disposition by or on behalf of, or by direction or in the interest of, a party, which is made or proposed to be made to defeat an existing or anticipated order in those proceedings or which, irrespective of intention, is likely to defeat any such order.

106B(1A) - [Bankruptcy]

If:

(a) 
a party to a marriage, or a party to a de facto relationship, is a bankrupt; and

(b) 
the bankruptcy trustee is a party to proceedings under this Act,

the court may set aside or restrain the making of an instrument or disposition:

(c)
which is made or proposed to be made by or on behalf of, or by direction or in the interest of, the bankrupt; and

(d)
which is made or proposed to be made to defeat an existing or anticipated order in those proceedings or which, irrespective of intention, is likely to defeat any such order.

106B(1B) - [Insolvency]

If:

(a)
a party to a marriage, or a party to a de facto relationship, is a debtor subject to a personal insolvency agreement; and

(b)
the trustee of the agreement is a party to proceedings under this Act;

the court may set aside or restrain the making of an instrument or disposition:

(c)
which is made or proposed to be made by or on behalf of, or by direction or in the interest of, the debtor; and

(d)
which is made or proposed to be made to defeat an existing or anticipated order in those proceedings or which, irrespective of intention, is likely to defeat any such order.

106B(2) - [Charge for costs of maintenance, etc]

The court may order that any money or real or personal property dealt with by any instrument or disposition referred to in subsection (1), (1A) or (1B) may be taken in execution or charged with the payment of such sums for costs or maintenance as the court directs, or that the proceeds of a sale must be paid into court to abide its order.

106B(3) - [Protection of bona fide purchaser]

The court must have regard to the interests of, and shall make any order proper for the protection of, a bona fide purchaser or other person interested.

106B(4) - [Order for payment of costs]

A party or a person acting in collusion with a party may be ordered to pay the costs of any other party or of a bona fide purchaser or other person interested of and incidental to any such instrument or disposition and the setting aside or restraining of the instrument or disposition. 

106B(4AA) - [Persons eligible to apply]

An application may be made to the court for an order under this section by:

(a)
a party to the proceedings; or

(b)
a creditor of a party to the proceedings if the creditor may not be able to recover his or her debt if the instrument or disposition were made; or

(c)
any other person whose interests would be affected by the making of the instrument or disposition.

106B(4A) - [Additional court powers]

In addition to the powers the court has under this section, the court may also do any or all of the things listed in subsection 80(1) or 90SS(1).

106B(5) - [Definition]

In this section:

disposition includes:

(a)
a sale or gift; and

(b) 
the issue, grant, creation, transfer or cancellation of, or a variation of the rights attaching to, an interest in a company or a trust.

9. Chapter 25 - Applications Under the Corporations Act 2001
Summary of Chapter 25

Chapter 25 sets out the procedure for a case started in or transferred to a Family Court under the Corporations Act 2001.

The rules in Chapter 1 relating to the court's general powers apply in all cases and override all other provisions in these Rules.
A word or expression used in this Chapter may be defined in the dictionary at the end of these Rules.

RULE 25.01 - APPLICATION OF CHAPTER 25

25.01 This Chapter applies to a case started in, or transferred to, a Family Court under the Corporations Act 2001.

RULE 25.02 - APPLICATION OF CORPORATIONS RULES

25.02 The Corporations Rules, as modified by rule 25.03 or an order, apply to an application under the Corporations Act 2001 in a Family Court as if those rules were provisions of these Rules.

RULE 25.03 - MODIFICATION OF CORPORATIONS RULES

25.03 The Corporations Rules, in their application under rule 25.02, are modified in accordance with Table 25.1.

RULE 25.04 - APPLICATION UNDER CORPORATIONS ACT 2001

25.04 An application under the Corporations Act 2001 must not be dismissed only because it has been made in the wrong form.

RULE 25.05 - TRANSFER OF CASE UNDER CORPORATIONS ACT 2001

25.05 A person seeking:

(a) 
to have a case under the Corporations Act 2001 transferred from a Family Court to another court; or

(b) 
procedural orders under subsection 1337P(1) of the Corporations Act 2001;  must do so by filing an Application in a Case and an affidavit.

Note Rule 11.20 sets out the procedure to be followed if a case is transferred to another court.

10. Chapter 26 - Cases to Which the Bankruptcy Act 1966 Applies

Summary of Chapter 26

Chapter 26 sets out the rules about a case in which a Family Court has jurisdiction in bankruptcy under section 35 or 35B of the Bankruptcy Act 1966. Delegation of the Family Court's power in such cases is set out in Chapter 18 of these Rules.

The rules in Chapter 1 relating to the court's general powers apply in all cases and override all other provisions in these Rules.

A word or expression used in this Chapter may be defined in the dictionary at the end of these Rules.

Note: sections of the Family Law Act copied from CCH Family Law Handbook

11. Scenario 1 — The import/export business

A.

1. Nick, Jim & Colin have an import/export business that they run through I/E Pty Ltd.

2. Nick & Jim are married with children.  Colin is a bachelor although has recently started to live with Wendy.  Nick & Jim don’t like Wendy.

3. They are the 3 directors and have equal shareholding.  Nick, Jim & Colin have 50% of their shares held by their respective family trusts (they are each the sole trustees and there is no appointor).  The other 50% are in the names of Nick & Jim’s wives and in Colin’s sole name.

4. They want to expand into Asia and have just heard from a recently separated friend about the horrors of the Family Court. They seek your advice on how to protect themselves from Family Court involvement if one of them separates.

B.

5. Assume they have a shareholders agreement and employment contracts that provide:

a) Not to pledge or sell shares without company approval.

b) Formula for calculating value of shares if one shareholder retires or on compulsory     acquisition.

c) Rates of salary and formula for bonuses.

6. Nick received inheritance and “lends” company money for the expansion and set up of new office in India – repay when able – interest at bank rate but not paid regularly.

7. Colin buys new house and bank take all moneys mortgage over the property and a charge over his shares.

8. Colin tells Nick & Jim problems in the relationship with Wendy and going to counselling.

9. Nick & Jim have private meeting with their accountant and commercial lawyers and decide that the new office and business in Asia will be run through another entity owned by them.  Move business, contracts and some assets across to new entity but leave Nick’s “loan” in I/E Pty Ltd.  Colin says leave him out of the discussions.

10. 12 months later Colin & Wendy finally separate.

11. Colin depressed and doesn’t turn up for work and when he does only works for short bursts.

12. Jim & Nick find out about the charge on Colin’s shares.  I/E Pty Ltd issues notice of default and intention to compulsorily acquire Colin’s shares.  Notify Colin’s bank.

13. Wendy issues proceedings in the Family Court seeking:

a) Injunctions to stop the compulsory acquisition of the shares,

b) The appointment of an expert to value Colin’s interest in the business,

c) Take control of Colin’s trust and his shares for the purpose of calling a special meeting on company to have her voted on as a director.

d) Access to all the files held by the accountant and commercial lawyer concerning I/E Pty Ltd, Nick, Jim & Colin

e) Subpoena for all files re the Asia business

f) Injunction against Nick & Jim as directors from selling or disposing of any assets (other than in the ordinary course of business), issue any further shares or change the constitution of the company.

g) Payment of salary, bonus and other moneys owed to Colin to be paid into a nominated account

How could it have been better managed?

Scenario 2 — Ken & Helen — farmers

1. Ken and Helen are successful farmers in WA married with 2 children Sophie (21) and David (19) and:

a) Trade through a partnership KH&Co– SP&E

b) Land owned by Ken (farm1) and the K&H Family Trust (farm 2)

c) Unit in Perth owned by the K&H Super Fund

d) Partnership – no written agreement

e) Discretionary Family Trust with Ken & Helen as trustees, Ken appointer & guardian and usual range of beneficiaries with the 2 children as specified beneficiaries.

2. Sophie works in town for the Local Council and lives with Phil (23). Phil is a farmer with his parents on their farm.

3. David has come home after 12 months travel o/s and lives with his parents.  David wants to be a farmer and is told by his parents that if he works hard he will end up with a farm. He is made a partner with KH&Co (he doesn’t pay anything to come in), becomes a member of the K&H Super Fund, is paid an “allowance” of $250pw, provided with a car, fuel and food. He goes out with Suzie (18).

4. Ken & Helen consult you about how best to set up arrangements for succession & estate planning and to protect the farm from any claim by their children’s partners at any time.

Now go forward a few years.

5. There have been several successful years and so Ken and Helen have distributed income to the 2 children through the Trust – significant loan account credits for each.

6. Sophie (28) married to Phil. He no longer works on his parent’s farm as they are struggling and so is employed at the service station. Sophie still at Council and received regular payments from the Trust to help out with the purchase of a house and living expenses.  Their plan is to take 6 months off and travel around Australia before having a family.

7. David (26) is still on the farm with his parents and no change to his general allowance although has now been made a co-trustee. 

8. David now lives with Beth (25) in the old farmhouse on farm 2 on and they have a young child.  Beth is also from a wealthy farming family but is unlikely to receive much as it will all go “to the boys”.

9. To fund the extensive renovations to farmhouse 2, David & Beth borrow money from the bank with Ken & Helen as guarantors.  During the day when David is out working the farms, Beth spends a lot of time on the renovations including oversees plumbing and electrical work. She also is the primary carer for the child.

10. Now that everything appears to be running smoothly, Ken & Helen want to work less, spend more time in Perth and travel.  They have always been conservative about drawings and want this to continue with the promise that one day it will all be for David (Sophie will get the Perth unit and some investments). They ask you for advice on how best to set up the arrangements for the future.
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