
THE IMPACT OF SPRY & KENNON ON SUCCESSION & ESTATE PLANNING

On 3 December 2008 the High Court delivered judgement in the case of Spry & Kennon [2008] HCA 56 and the shock waves continue to radiate.  This case further strengthens my view that the Family Court is the most powerful Court in this country and its ability to interfere with third parties creates significant uncertainty for families and businesses contemplating succession and estate planning.  It also makes it very difficult for advisers in this area.

Property Settlement in the Family Court

In the case of proceedings under the Family Law Act (and the State equivalent in relation to de facto relationships) with respect to the property of the parties to the marriage or either of them, the Court is required to make such orders as it considers appropriate including:

· An order for a settlement of property in substitution for any interest in the property; 

· An order requiring either or both of the parties to the marriage to make, for the benefit of either or both of the parties to the marriage or a child of the marriage, such settlement or transfer of property as the Court determines.  (See generally Section 79 of the Family Law Act).

To enable the Court to determine what orders are appropriate, it undertakes a 4-stage process as follows:

1. Identify all of the property of the parties to the marriage including any debts and financial resources ascribing values wherever possible.  The objective is to arrive at a net value for the property.

2. Assess the respective contributions of the parties that have been made throughout the relationship which include:

(a) The financial contributions made by each party directly or indirectly to the acquisition, conservation or improvement of any of the property of the parties to the marriage (irrespective of whether or not that property still exists).

(b) The non-financial contributions made by each party to the acquisition, conservation or improvement of any of the property of the parties to the marriage.

(c) The contributions made by each party to the welfare of the family comprising the parties and any children to include contributions made in the capacity of homemaker or parent.

3. Consideration of the matters relevant under Section 75(2) - for example the parties age and state of health, the ability of a spouse to derive an independent income, whether or not a spouse is living with a new partner, access to other property, likely inheritance etc.

4. To finally make orders that are, in all the circumstances just and equitable.

What is property?

Contrary to popular belief, the answer to this question is not easy. Is property only something that you can see, touch, feel or smell?

The Family Law Act defines property as follows:

Section 4

property, in relation to the parties to a marriage or either of them, means property to which those parties are, or that party is, as the case may be, entitled, whether in possession or reversion.
property settlement proceedings means proceedings with respect to:

(a)  the property of the parties to a marriage or either of them; or

(b)  the vested bankruptcy property in relation to a bankrupt party to a marriage.

And in Part VIIIAA dealing with Third parties:

Section 90AD(1) - Debt treated as property
For the purposes of this Part, a debt owed by a party to a marriage is to be treated as property for the purposes of paragraph (ca) of the definition of matrimonial cause in section 4.

Section 90AD(2) - Property includes a debt
For the purposes of paragraph 114(1)(e), property includes a debt owed by a party to a marriage.

Since 1976 the Family Court has said on many occasions that it is not constrained by any notion or concept of what may constitute the property of the parties to the marriage;  “property is the most comprehensive of all terms which can be used in as much as it is indicative and descriptive of every possible interest which the party can have” (refer Duff & Duff (1977) FLC 90-217).

Accordingly the Family Court has dealt with property of no apparent value but which may produce an income stream or other benefits to the owner or an interest as property even though that interest cannot of itself be the subject of a direct order under the Family Law Act because of legislative or other restrictions (Best & Best (1993) FLC 92-418.)
Prior to 3 December 2008, the Family Court had not dealt with the interests of a beneficiary in a non-exhaustive discretionary trust as property where that beneficiary was not in control of the trust (although frequently has dealt with these interests as a financial resource).

Then the High Court handed down its decision in Spry & Kennon.

An appreciation of the main facts concerning the ICF Spry Trust is central to the understanding of the decision.

Chronology of the trust and relevant events

	21 June 1968
	Dr Spry created by parol a trust called the ICF Spry Trust of which he was settlor and trustee ("the Trust").

	29 December 1978
	Dr Spry married Helen Marie Spry.

They have 4 children:

Elizabeth, born 23 September 1980.
Catharine, born 18 August 1982.
Caroline, born 25 October 1984.
Penelope, born 3 November 1987.

	October 1981


	The terms of the parol trust were reflected in an instrument made in October 1981 ("the 1981 Instrument"). Dr Spry designated himself as settlor and trustee. He could appoint any other person as an additional trustee and could remove any such person as he saw fit.
The beneficiaries were Dr Spry and his siblings, his and their issue, and the spouses of all of them.


	4 March 1983
	By a deed varying the Trust in 1983 ("the 1983 Deed"), Dr Spry excluded himself as a beneficiary. He appointed his wife to be trustee on his death or resignation and his daughter Elizabeth to succeed her upon her death or resignation. By reason of her marriage, Mrs. Spry continued as a discretionary beneficiary.  This was the land tax amendment.

	7 December 1998


	Dr Spry made a further variation to the Trust excluding himself and his wife as capital beneficiaries. Elizabeth and Caroline would become trustees of the trust upon Dr. Spry's resignation or death, but no distribution of capital and income could be made during Dr. Spry's lifetime without his consent.  ("the 1998 Instrument"). As there were difficulties in the marriage, he wanted to remove the assets of the trust from the reach of the Family Court and he considered that the 1998 instrument would achieve that end. That finding was not the subject of challenge and was one of the critical findings upon which the case proceeded.

	30 October 2001
	Dr Spry and his wife separated.

	18 January 2002
	Dr Spry established trusts in favour of his four children ("the Children's Trusts") and applied to them one quarter each of all of the capital and income of the Trust ("the 18 January 2002 Dispositions").

	20 January 2002
	Dr Spry conveyed to the four children shares held by him beneficially ("the 20 January 2002 Dispositions").

	20 May 2002
	Dr Spry appointed Mr Edwin Kennon as joint trustee with himself of each of the Children's Trusts from 1 July 2002.


	April 2002
	Mrs Spry filed an application in the Family Court of Australia seeking orders for property settlement and maintenance.  In particular she sought orders under s.106B of the Family Law Act 1975 setting aside the 1998 Instrument, the instruments creating the Children's Trusts and the 18 January 2002 Dispositions. She asked for an order that her husband pay her, inter alia, 50% of the assets and resources held in their individual or joint names, the Trust and the Children's Trusts.

	17 February 2003 
	The marriage was dissolved.


The other relevant terms of the trust were:
· Clause 6 provided:
"The trustee shall have the power from time to time, as he in his absolute discretion sees fit, to apply all or any part of the income and/or capital of the fund to or for all or any of the beneficiaries, either by making payments to or applications for the benefit of the beneficiary in question or payments to a trust set up substantially for the benefit of such beneficiary; and income not from time to time lawfully paid or applied shall be accumulated."
· Clause 7 provided for division of the fund at the date of distribution equally between such beneficiaries "as the trustee thinks fit" and, in default, equally among all male beneficiaries save for the settlor.

It is clear that Dr Spry had the power to apply any part of the capital and income of the trust to himself or his wife (as well as their children).

High Court Judgment

The central issue was the determination of what was the property of the parties to the marriage (i.e. Dr Spry and his wife).

The majority upheld the orders made by the trial judge, but for different reasons.  French CJ, Gummow and Hayne JJ all reached the conclusion that the expression "property" as defined in the Family Law Act ought be given the widest interpretation consistent with the objects of the Act. 
Even though the trust property, once restored to it from the children’s trusts, could not be treated as the property of Dr Spry, their Honours identified elements of property which, when taken together satisfied the definition of property of the parties or either of them.
Their Honours said that a beneficiary’s right with respect to the due administration of the Trust and the right to be considered for distributions of capital and income from time to time was property for the purposes of the Family Law Act.  As French CJ said;

“The beneficiary of a non-exhaustive discretionary trust who does not control the trustee directly or indirectly has a right to due consideration and to due administration of the trust but it is difficult to value these rights when the beneficiary has no present entitlement and may never have any entitlement to any part of the income or capital of the trust.”

His Honour then went on to say:

“I acknowledge … that it is difficult to put a value on either of these rights though a valuation might not be beyond the actuarial arts in relation to the right to due consideration.”

Dr. Spry pressed the High Court that it cannot ignore the legitimate interests of third parties (i.e. the 4 children) and relied upon the passage of Gibbs J from Ascot Investments (1981 FLC 91-9000):
"Except in the case of shams, and companies that are mere puppets of a party to the marriage, the Family Court must take the property of a party to the marriage as it finds it. The Family Court cannot ignore the interests of third parties in the property, nor the existence of conditions or covenants that limit the rights of the party who owns it."

After an analysis of Ascot Investments, French CJ said at para 68;

"Giving full effect to the generality of the passage quoted from the judgment of Gibbs J, the case does not stand against the proposition that s79 would apply in the circumstances of this case where the only property interests are those of the trustee who is a party to the marriage, and where no other beneficiary has any legal or equitable interest apart from a right to due consideration and administration. That, of course, is a right which is a relevant consideration informing the exercise of the Court's discretion as is any indirect effect upon a third party's rights: R v Dovey; Ex parte Ross.”
Kiefel J also stated at para 236 that a court may always make an order which indirectly affects the interest of third parties or an order dealing with property which is the subject of a nuptial settlement even if third party rights are affected:

"Whether, and the extent to which, a court would alter such interests [of third parties] might depend upon the remoteness or uncertainty of those interests. Here the interests of the other beneficiaries, in the due administration of the Trust, were always subject to the husband's control. The extent of that control, to the detriment of the third parties' interests, was shown by the attempted distribution of the entire Trust property to the children's trusts."
The husband was the owner of the legal title to the property of the trust (as the trustee). He also had the power to distribute the whole of the capital and income of the trust to the wife absolutely. Gummow and Hayne JJ concluded at para 137 that:
"The conclusion reached by the trial judge (erroneously) that the husband could have applied the whole or part of the Trust fund to or for his own benefit is inconclusive of the outcome. The jurisdiction being exercised by the Family Court was, as earlier indicated jurisdiction over "proceedings between the parties to a marriage with respect to the property of the parties to the marriage or either of them".  What matters in this case is that once the 1998 Instrument and the 2002 Instrument were set aside by the s106B orders, the property of the parties to the marriage or either of them was to be identified as including the right of the wife to due administration of the Trust, accompanied by the fiduciary duty of the husband, as trustee, to consider whether and in what way the power should be exercised. And because, during the marriage, the husband could have appointed the whole of the Trust fund to the wife, the potential enjoyment of the whole of that fund was "property of the parties to the marriage or either of them". Furthermore, because the relevant power permitted appointment of the whole of the Trust fund to the wife absolutely, the value of that property was the value of the assets of the Trust. In deciding what orders should be made under ss79 and 80 of the Act, the value of that property was properly taken into account. Wrongly attributing its value to the husband is irrelevant to the ultimate orders made."
French CJ reached a similar conclusion at paragraph 70:

"The characterisation of the assets of the Trust, coupled with Dr Spry's power to appoint them to his wife and her equitable right to due consideration, as property of the parties to the marriage is supported by particular factors. It is supported by his legal title to the assets, the origins of their greater part as property acquired during the marriage, the absence of any equitable interest in them in any other party, the absence of any obligation on his part to apply all or any of the assets to any beneficiary and the contingent character of the interests of those who might be entitled to take upon a default distribution at the distribution date."
An important element in the determination that the trust property can be construed as being property of the parties or either of them is the nature of the trust and the source and purpose of accumulation of the assets for the family.  French CJ was prepared to go as far as to say at para 65:
"Where property is held under such a trust by a party to a marriage and the    property has been acquired by or through the efforts of that party or his or her spouse, whether before or during the marriage, it does not, in my opinion, necessarily lose its character as "property of the parties to the marriage" because the party has declared a trust of which he or she is trustee and can, under the terms of that trust, give the property away to other family or extended family members at his or her discretion."

French CJ drew a clear distinction between a family trust and the other sort of trust (such as a charitable trust or the trusteeship under a will) by reference to the ''origins and character" of the assets, the title to which would not be characterised as property of the parties to the marriage.

Gummow and Hayne JJ (and French CJ agreed) disposed of the notion that the divorce ended the wife's entitlement to benefit from the trust as follows at para 128 and 129:
"However, as indicated at an early stage in these reasons, by force of s 4(2) of the Act, the reference in provisions such as s 79 to "the parties to the marriage or either of them" includes a reference to the parties to a marriage terminated by divorce at a time before the court makes its order.  Further, the detailed provisions in s 79 respecting adjournment of property settlement proceedings assume that the parties to those proceedings may be parties to the pending divorce proceedings which are completed before the grant of relief in the property settlement proceedings.
In such circumstances, which apply in the present case, it is within the power of the court to proceed in the property settlement proceedings "as if" changes to property rights otherwise brought about by the anterior divorce had not yet occurred; this is so, provided it otherwise is just and equitable to proceed in this manner.    The order which is made in the property settlement proceedings speaks from the time it is made, but the considerations which govern its formulation are governed by reference to the kind of controversy to be quelled by the court — a matrimonial cause in the defined sense - and by the imperative indicated by s 81 of the Act — the final determination of financial relationships between the parties to the dissolved marriage and the avoidance of further proceedings between them."
Section 85A – ANTE and POST NUPTIAL SETTLEMENTS

Kiefel J arrived at the same result as the majority but by a different route. Her Honour invoked s. 85A as a foundation for the exercise of power in relation to the assets of the trust.
S. 85A provides as follows:

"(1)
The court may, in proceedings under this Act, make such order as the court considers just and equitable with respect to the application, for the benefit of all or any of the parties to, and the children of, the marriage, of the whole or part of property dealt with by ante-nuptial or post-nuptial settlements made in relation to the marriage.
 (2)
In considering what order (if any) should be made under subsection (1), the court shall take into account the matters referred to in subsection 79(4) so far as they are relevant.

 (3)
A court cannot make an order under this section in respect of matters that
are included in a financial agreement."
S. 85A has been rarely used in property settlement matters, probably because of the decision of Nygh J in Knight and Knight (1987) FLC 91-854 where his Honour said;

"In my view a settlement cannot be described as being a settlement in relation to a marriage, if persons outside of the marriage are substantial potential beneficiaries. The purpose of sec. 85A is to allow the court to deal with the property which is the subject of the trust. To the extent that the court removes any assets from the trust, it takes away any potential benefit which a third party may have derived there from. As Gibbs J. said in Ascot Investments Pty. Ltd. v. Harper and Harper (1981) FLC  91-000 at p. 76,061; (1981) 6 Fam. LR. 591 at p. 601, Parliament did not intend that the legitimate interests of a third party should be subordinated to the interests of a party to the marriage or that the Family Court should be able to make orders that would operate to the detriment of third parties. This would be the immediate effect if any of the assets of the trust were removed from the trust."
Her Honour was of the view that as the nature and purpose of the trust was the accumulation in a tax effective way of assets for the benefit of the husband the wife and their family, the rights of third parties should not interfere with the courts approach to deciding that it was the property of the parties to the marriage.

Her Honour was prepared to accept that the question of whether the court would alter the interests of the third parties in the trust might depend on the remoteness or uncertainty of those interests.
Her Honour concluded that s85A had to be given a wide interpretation in accordance with its statutory purpose and summarised in paragraph 224 as follows:

"The contributions of the parties to the marriage, direct or indirect, are central to the means by which the Court is to determine proceedings with respect to property. Reference to those contributions serves both to identify the property in question and to provide one means of assessment for the purpose of decision. Property which the Court is intended to deal with extends beyond property in which the parties have a legal interest. By the wide meaning given to the term "settlement" in this context, it is sought to give the Court power to deal with all property held for the use and benefit of the parties to the marriage and which may represent an accumulation of their assets in the course of the marriage. The purpose of s85A is to ensure that, since the previous arrangements for the property cannot continue, the property is applied equitably to the benefit of the parties, or the children. Whether a disposition or other settlement qualifies as an ante-nuptial (or post-nuptial) settlement made in relation to the marriage is informed by these purposes, rather than by reference to authorities dealing with statutes employing different language and having purposes which cannot be regarded as wholly the same."
Conclusion

The High Court has confirmed the ability of the Family Court to enquire into and make findings as property the interests of beneficiaries in a family trust even if that beneficiary does not control the trust either as appointor, guardian and trustee or through the mechanism of sham, puppet or altar ego.

The power to set aside transactions (s106B) is very important is cases such as the present.  Although s85A may be available and the whole of Part VIIIAA concerning the power of the court over third parties is yet to be extensively explored, the ability to set aside transactions or instruments in order to rewind the legal position so that property can be brought within the reach of the Court is invaluable.

As French CJ said at para 66:
"For so long as Dr Spry retained the legal title to the Trust fund coupled with the power to appoint the whole of the fund to his wife and her equitable right, it remained, in my opinion, property of the parties to the marriage for the purposes of the power conferred on the Family Court by s79. The assets would have been unarguably property of the marriage absent subjection to the Trust.
An exercise of the power under s79 requiring the application of the assets of the Trust in whole or in part in favour of Mrs Spry would, prior to the 1998 Instrument, have been consistent with the proper exercise of Dr Spry's powers as trustee and would have involved no breach by him of his duty to the other beneficiaries."
The position of third parties needs to be examined closely to determine whether real, rather than theoretical rights, are being "trampled on" by the proposed order.  Third parties' rights still need to be considered in by the court and the question of what is the source, nature and character of the assets of the trust is critical.  If the facts support a finding that the property in the trust is the product of contributions of the parties and the trust is a vehicle through which the parties to the marriage sought to provide for themselves and their family, then the court will more readily ignore the existence of the trust and apply the assets of the trust to satisfy property settlement orders.

The advice about estate and succession planning should be tempered to reflect this decision and reviews of new ways to try and protect property from potential claims by spouses, partners of children and business associates.

Dated 6 April 2009

Andrew Davies

Partner

O’Sullivan Davies

I gratefully acknowledge the permission of Martin Bartfeld QC to use parts of his paper entitled Equitable Remedies in Family Property dated 12 February 2009.
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