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PULLIN JA
NEWNES JA
MAZZA J

1

2

3

PULLIN JA : | agree with Mazza J.
NEWNES JA: | agree with Mazza J.

MAZZA J: The respondent was charged in the MagistratastCu
Rockingham with seven counts of failing to provided use adequate
storage facilities for firearms or ammunition, aamny to s 23(9)(d)(i) of
the Firearms Act 1973 (WA) (the Act). Four of the charges, RO 5721 to
5724 of 2008, related to firearms, particularly ait8 single barrel
12-gauge shotgun, a CBC single shot .22 Hornet, il CBC single shot
410 shotgun and a Chuckster .22 magnum rifle. dther three charges
related to ammunition.

The respondent pleaded not guilty to all of thergbs and was tried
before Magistrate Gluestein. The learned magestrapheld an
application of no case to answer made in respettieothree ammunition
offences and he dismissed those charges. Thendspiogave evidence
in his defence of the four firearms charges. Afteyaring closing
submissions and having reserved his decision, @dun 2009 the
magistrate acquitted the respondent of each dbtlvefirearms charges.

The appellant appealed against the magistrateisiale¢o acquit the
respondent of the firearms charges. That appead Wwaard by
Simmonds J. On 31 March 2010, Simmonds J dismissedappeal:
McGee v Chitty [2010] WASC 67. The appellant now appeals to this
court against Simmonds J's decision.

Background

6

7

The facts are not disputed and can be shortlycstate

The respondent had, at the relevant time, beenhtider of a
firearms licence for approximately 14 years.

In March 2008, the respondent was in the procesaafing house
from an address in Parmelia Avenue, Parmelia, tadainess in McKanna
Gardens in the same suburb. On 19 March 2008, réspondent
transported, from his old house to his new housd, firearms licensed to
him, together with a firearms cabinet in which hed Istored them and
which had been bolted in at his previous house. aliwed at the new
house with the firearms and cabinet at approximd&&lo pm.
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MAZZA J

9

10

11

12

13

The respondent left the cabinet in the shed arkl aob the firearms.
He then placed them in the master bedroom in tehweise, up against a
wall.

The respondent intended to bolt the cabinet tabbdroom wall in
the new house on that same day, but a power fagtiground 7.30 pm
prevented him from using his electric drill to fiynabolts into the wall to
bolt the firearms cabinet in place. The power wwestored some time
later. However, at that point the respondent l@atego bed.

The respondent slept that night in his bedroom \iliga firearms
approximately 1.5 metres away from him. The howse fitted with
security screens, and the doors, screens and sbllgters at the front of
the house were all locked. It was not disputedtH®y respondent that
while the firearms were in his room he possessenhth

The following morning, the police searched the oeglent's house in
regard to an unrelated matter and discovered tbarfns in the bedroom.

In cross-examination, the respondent said that idendt put the
cabinet into his room because it was heavy. Hd gt the firearms
were put into his bedroom where they were 'undempogsession as safe
keeping': blue AB 67.

The magistrate's reasons

14

15

The magistrate's reasons for decision are brief.

After correctly describing the onus and standargrobf, his Honour
set out the respective cases. He said:

It very clearly was the prosecution case that féspondent], following

what | found to be a lawful search by police offssehad firearms and
associated items located in an unstored fashionshould | say not

adequately stored as is required byRhearms Act. They were located in
his bedroom. That, prima facie, founds the prapwrges that were levied
against [the respondent].

Following the giving of evidence in his defencee[ttespondent] puts to
the court that he had not really - it is my owngaage, it is not necessarily
a language that is befitting of the particular $tafion but he had a reason
for the firearms and associated items not at tlatiqular time to be
adequately stored as is required by the [A]ct (AB8e69).
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MAZZA J

16 The magistrate then set out the uncontested citteunoss of how the
firearms came to be in the respondent's bedroone. céhcluded that
description by saying:

By an interesting twist of fate the police arrivethe scene the next day or
the next morning in connection with other mattensl @f course as we
know locate the firearms in an unstored or inadexyastored manner
(blue AB 69).

17 The magistrate continued:

The proposition put to the court is that there nmstnecessarily times
when a person with a firearms licence has thosesitand in a situation
where they are not stored in the appropriate tsciliFor example, in
transit when the person holding the licence mighhbading off to a farm
for shooting purposes or to a club, for sportingspiis in relation to those
firearms.

Thirdly [sic], defence counsel would put it to niet this is a situation as
per the evidence of the [respondent] where neabséara period of time
the guns and associated items in transit from ansdto the other would
not be properly stored and of course logic saystha is quite correct.

It is significant that the [respondent] was notssr@xamined to any great
extent on these points about the transfer fromhmnese to the other, the
power failure, so that on his evidence | can actleat there may have
been a reasonable excuse for him to have thoserfisein the manner that
he had them when police arrived to do their seafthe premises.

When | read into the provisions of subparagraplofagection 23(9) of the
Firearms Act quite clearly the proposition put to me by defecoensel
would seem to be inferred in the legislation. Whamm left with is that
there is the possibility on the defence case tmatetwas a reason for the
firearms to not be appropriately stored. That ésawa doubt in the
prosecution case and | must therefore acquit ... fdspondent] (blue
AB 69 - 70).

18 It emerges from the magistrate's reasons that bhaedfdhat the
firearms which the police discovered in the resgon'd bedroom were 'in
an unstored or inadequately stored' condition Aatithey were 'in transit
from one house to the other'. Further, it appdhes the magistrate
concluded that there may have been a reasonablesexfor the
respondent's failure to properly store the firearmamely the power
failure.

19 The concluding paragraph of the magistrate's resasisn not
altogether clear. On one view, he implied intd&2(d)(i) of the Act an
element, which the appellant had failed to negativat the offender must
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MAZZA J

not have a reasonable excuse for failing to comjully the provision. On

another view, the magistrate's reference to s 23(9f the Act could

mean that the magistrate's opinion was that tiearfins were, at the time
the police discovered them, in the respondent'ssiphly possession
otherwise than by way of storage, because they imdransit. It may be
that the magistrate reasoned that s 23(9)(d)(i)thed Act had no

application because it operates only where thegatdin to store had
arisen.

The appeal to Simmonds J

20

21

22

There were two grounds of appeal argued before 8mis\J. Each
was designed to deal with the two possible inteégbians of the
magistrate's reasons. They were:

1. The learned Magistrate erred in law by applyihg wrong test
under section 23(9)(d)(i) of [the Act] in findinghat the
[respondent] had a reasonable excuse for failingsttre the
firearms in accordance with the Act; and

2. The learned Magistrate erred in law by findihgttthe firearms
were 'in transit' and therefore erroneously aplgaction 23(9)(a)
of the Act.

Simmonds J upheld ground 1McGee v Chitty [18] - [54]. The
respondent in the appeal to this court did notlehge Simmonds J's
conclusion or reasoning with respect to this grouhlthing more needs
to be said about it.

Simmonds J dismissed the second ground of appéal.reasoning
for doing so was encapsulated in his reasons svil

In my view possession of a firearm in transit ipalale, at least in some
circumstances, as being seen as 'possession athetian by way of
storage'. Further, in this case the evidencecipatly the respondent's
evidence, in my view sufficiently raised the matbérsuch possession to
justify the learned magistrate's conclusion that ghosecution to secure a
conviction had to negative, but had not, that thgpondent's possession
was otherwise than by way of storagdcGee v Chitty [80].

As | understand his Honour's reasoning, he uphbkE magistrate's
decision to acquit the respondent because, asrdagrs were in transit,
there was insufficient evidence to prove beyondeaable doubt that the
respondent’'s responsibility to use adequate stoiegkties had arisen.
The consequence of Simmond J's dismissal of gr@umés that the
appeal was dismissed and the acquittals stood.
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The appeal to this court

23 There is one ground of appeal which is as follows:

The learned Judge erred in fact and law in failingfind that at the
relevant time the Respondent, being responsible tiigr storage of
firearms, failed to provide and use adequate séofagilities to ensure
their safety.

Particulars

(@) The learned Judge erred in fact and law byirdigpdhat, at the
relevant time, the Respondent's firearms wereaimsit;

(b) The learned Judge erred in fact and law byifipdhat, at the
relevant time, the Respondent had custody or cbrdfohis
firearms otherwise than by way of storage; and

(c) The learned Judge erred in law in misconstraimegresponsibility
of a responsible person to ensure storage of arifire

24 The ground of appeal is erroneous in that Simmgdndisl not make
any findings of fact. During oral submissions, écme apparent that the
substantive ground of appeal is that Simmondseldry deciding that it
was open to the magistrate to conclude, on thespotkd evidence, that
the prosecution had failed to prove beyond readendbubt that the
respondent’s obligation to store the firearms hesea

The relevant statutory provisions

25 Section 23(9) is contained within the general afeprovisions of
the Act. It relevantly provides:

A person who, -
(@) whilst carrying, or in actual physical possessof, or having the
custody or control otherwise than by way of storafjeny firearm

... fails or omits to take all reasonable precautimnensure its safe
keeping;

(d) being responsible for the storage of any firear. fails -

0] to provide and use adequate storage faciltbesnsure its
safety;
(i) where prescribed requirements as to securigyspecified

in relation to a firearm ... of a prescribed kind,etosure
that those requirements are observed; or
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MAZZA J

26

(i) otherwise, to safeguard it from loss or impev use;

commits an offence.

The 'prescribed requirements' referred to in s28)@i) of the Act
are to be found in reg 11A of th@rearms Regulations 1974 (WA) (the
Regulations). Regulation 11A(1) provides that aspe entitled to
possess a firearm of any kind is to ensure thatfitearm is stored in
accordance with the regulation. The regulationsgoe to require that
firearms be stored in a locked cabinet or contathat at least meets the
specifications set out in Sch 4 of the regulatioligs not necessary to set
out here those specifications, save that they duoire the locked cabinet
or container to be anchored by masonry fixing boftsoach screws, as is
appropriate.

The parties' submissions

27

28

29

Ms Thatcher, for the appellant, submitted that ¥9%a) and
23(9)(d), when read together, cover all of thewmstances in which a
firearm can be used, possessed or stored. Shetsdthat s 23(9)(d)
deals specifically with storage, while s 23(9)(anld with all states that a
firearm can be in 'otherwise than by way of storagen the undisputed
facts, Ms Thatcher submitted that when the poliseavered the firearms
against the wall of the respondent's bedroom, th& @onclusion
reasonably open was that they were being storedrendespondent, as
the person responsible for the storage becauseakethve licensee, had
failed to use adequate storage facilities. Ms diat contended that both
Simmonds J and the magistrate erred by failingasdhat conclusion.

Mr Watters, on behalf of the respondent, submittext neither the
magistrate nor Simmonds J erred. Mr Watters subdthat the firearms
were, having regard to all of the circumstanceshef case, still in the
process of being conveyed from their storage infitearms cabinet at
one location to their placement back in the fireamrabinet at the new
location. Accordingly, when they were discoveredthe police they
were still in transit and were possessed by theporedent otherwise than
by way of storage. The prosecution had not esiadti that the
respondent had an obligation to store the fireattbat point. Therefore,
it was not open for him to be convicted of an offerunder s 23(9)(d)(i)
of the Act.

Mr Watters submitted that if the ground of appealswpheld, the
appeal should nevertheless be dismissed, purswarst1¥(2) of the
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MAZZA J

Criminal Appeals Act 2004 (WA) (incorrectly referred to in the
respondent's written submissions as s 30(4)), an lhsis that no
substantial miscarriage of justice has occurred.

The interpretation of s 23(9)(a) and s 23(9)(d)(0f the Act

30

31

32

33

34

35

It scarcely needs to be said that, in the wrongdbafirearms are
potentially dangerous and lethal things which cennfisused in many
different ways with potentially catastrophic consexaces. However,
there are those in the community who have a legigmeason for owning
or using a firearm. Accordingly, firearms are tatally banned. Rather,
their ownership and use is highly controlled angutated in the Act and
the Regulations.

The Act primarily controls the ownership and usdfiddarms by a
system of licences, permits and approvals. Foptirposes of this case,
it is only necessary to refer to licences.

Unless exempted by s 8 of the Act, a person ormsgiaon must
have a licence under s 16 to possess, carry, aag,répair, manufacture
or collect a firearm. The power to issue a licerscan the discretion of
the Commissioner of Police (the Commissioner) srdelegate: s 5 and
S 5A.

The Commissioner cannot issue a licence if he @r ishof the
opinion that it is undesirable in the interestgoblic safety or the person
Is not a fit and proper person to hold a licenset1(1)(b) and s 11(1)(c).
Nor can a licence be issued to a person who isshown to have a
genuine reason for acquiring or possessing theicpkat firearm for
which the licence is sought: s 11A(1), s 11A(2) arL1A(3). A genuine
reason for having a firearm includes membershigrofpproved shooting
club, hunting or shooting of a recreational natmdand when the owner
has given written consent, and when a firearmasliired in the course of
a person's occupation.

Before a firearm licence is issued, the appellamstrbe mentally and
physically fit: s 11(3)(b) and s 18(4b).

The Commissioner may refuse an application foremfims licence if
an applicant fails to provide, when requested atestent as to what the
applicant has done or intends to do to ensure ahgtfirearms in the
applicant's possession are stored in accordanbeahatAct: s 11(7)(b).
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36

37

38

39

40

The Commissioner is empowered to revoke a firedrogce in
certain circumstances, including when he or shsatisfied that harm may
be suffered by any person as a result of a peetaming possession of a
firearm: s 20(1)(aa).

The Act contains a number of regulation-making psweAmongst
them is s 11C which provides that regulations mestrict the issue or
renewal of a licence. Section 34(2) includes tlmvgr to make
regulations for the safe custody and control cfadfims. It is under this
power that reg 11A was created.

The Act was extensively amended and strengthendgdddyirearms
Amendment Act 1996 (WA) (the Amendment Act). The Amendment Act
was passed in the wake of the tragic events whschiroed at Port Arthur
in Tasmania on 28 April 1996. Following those dsethe Australasian
Police Ministers' Council convened a special mgetin 10 May 1996
and passed various resolutions, with the aim ofexalg more stringent
and uniform firearms laws in the Australian Statesd Territories.
Amongst the resolutions which were passed, wassaluton that all
firearms be stored in secure conditions. The r@rssagreed that
legislation should be effected in each jurisdictrequiring firearms to be
stored in a locked receptacle or safe. Furtheenmie firearms were
temporarily away from their usual place of storag®as agreed that the
legislation should provide that reasonable preoastibe taken for their
safekeeping: Australasian Police Ministers' ColirSpecial Firearms
Meeting, Canberra, 10 May 1996, resolution 8. 8gbent meetings of
the counsel amended some aspects of the resolyassed on 10 May
1996, but no amendment was made to the resolutimtecning the
storage of firearms.

Following the Australasian Police Ministers' Coumueeting, a Bill
to amend the Act was introduced into the Westerstralia Parliament
which, in due course, became the Amendment Acke tihkn Minister for
Police, Mr R Wiese, said, in his second readingespeon 26 September
1996 in the Legislative Assembly, that the Bill waassigned to rectify
'numerous existing anomalies and inadequacies'hen Act, and to
incorporate the resolutions made by the Austratastalice Ministers'
Council: Western Australia, Hansard, Legislative Assembly,
26 September 1996, 6301.

Section 23(9) was amended by the Amendment Actomparison
of s 23(9) prior to and after this amendment rev@amarked difference.
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41

42

43

44

45

46

47

48

Unlike the old s 23(9), the new s 23(9) imposededutvith respect to the
storage and safeguard of a firearm.

Having regard to the Act as a whole and its rebestory, it is clear
that its purpose is to protect the public by, ansbrogher things, imposing
the most stringent requirements for the security storage of firearms:
Turner v Keegan [2001] WASCA 9 [17].

Sections 23(9)(a) and 23(9)(d) contemplate thatearim may be in
a state of storage or in a state otherwise thanvdyy of storage, and
provide for different offences according to thdesthe firearm is in.

The word 'storage' means 'the state or fact ofgostiored’. The word
'store' means 'to deposit in a storehouse, warehousother place for
keeping': McGee v Chitty [91]. The phrase 'otherwise than by way of
storage' means 'otherwise than as a method or noéatsrage': McGee
v Chitty [87].

The phrase 'otherwise than by way of storage'asigl wide in its
ambit. It captures all of the many states thatemfm can lawfully be in,
other than when it is stored. Some of those statelside when the
firearm is in use or is in transit between places.

The different states in which a firearm can beggige to different
duties, albeit that the duties are directed, irr@egal sense, to ensure that
at all times a firearm is kept safe.

The duty imposed upon a person whilst carrying,iroractual
physical possession of, or having the custody atrob of a firearm,
otherwise than by way of storage, is to take abkomable precautions to
ensure its safekeeping.

A person who is responsible for the storage ofeafm has several
separate duties. Section 23(9)(d)(i) requires rdsponsible person to
both provide (in the sense of furnishing or supplyiand use adequate
storage facilities. The duties to 'provide' ande‘uadequate storage
facilities are distinct duties. Section 23(9)(g)&dditionally provides that
where prescribed requirements exist as to the weaira firearm, those
requirements must be observed. Otherwise, thensgge person must
safeguard a firearm from loss or improper use3(9)2d)(iii).

Relevantly to this case, two questions arise irati@h to the
construction of s 23(9)(d)(i). The first, who mssponsible for the storage

Document Name: WASCA\CACR\2011WASCA0125.doc  (JH) Page 11



[2011] WASCA 125

MAZZA J

49

50

51

of a firearm? Second, assuming that adequategstdazilities have been
provided, when does the duty to use those facldiese?

As to the first question, the person responsibletlie storage of a
firearm is not specified in the Act. However, ightt of the importance
which the Act places on the person or entity to mha firearm is
licensed, it is clear that the person responsitdife storage of a firearm
includes the holder of the licence for the firearrMartino v Green
[2001] WASCA 181; (2001) 123 A Crim R 301 [33].

As to the second question, having regard to theeptive purpose of
the Act, a firearm must be stored unless it is ipeason's possession
otherwise than by way of storag®tartino v Green [42].

Logically, a firearm cannot be stored if it is inyaof the states which
come within the wide ambit of the words ‘otherwiban by way of
storage'. It follows that if the firearm is in oakthose states, the licensee
Is not required to use the storage facilities thatlicensee has the duty to
provide and cannot be found guilty of an offencetary to s 23(9)(d)(i).

Resolution of the appeal

52

53

54

The respondent had, at the new house, an adedaedgesfacility in
the form of the firearms cabinet. That facility svaot being used when
the police discovered the firearms. It has new&nlsuggested, nor could
it sensibly be suggested, that the respondentisnacin placing the
firearms against his bedroom wall amounted to tse of adequate
storage facilities.

The resolution of this appeal boils down to whethen the
uncontested evidence, it was reasonably open fer ntfagistrate to
conclude that when the police discovered the fmsathey were in transit.
If that conclusion was correct, the respondent wghtly acquitted
because his possession was otherwise than by wayodge, and the
responsibility to use the adequate storage fasliie had did not arise. If
the conclusion was wrong and the firearms were ¢oestored, the
respondent should have been convicted.

Both parties proceeded on the basis that, at {elae the firearms
were in the process of being transported by thporedent from the old
house to the new house, they were in transit, dred duty under
s 23(9)(d)(i) had not arisen.
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56

57

58

59

60

61

However, the parties differ about whether the fireawere in transit
once they had been placed in the respondent's dredrd he appellant's
case is that at that point, on any reckoning, tiese no longer in transit.
The respondent's case is that they could reasom&bbonsidered to still
be in transit because the firearms safe could eatsed as it had not been
bolted into place - the process having been unabdyddelayed by the
power cut.

The word 'transit' is not found in the Act excaptsil7(1)(c), which
empowers the Commissioner to permit temporary @ssse of a firearm
‘for the purposes of transit'. The word itselficg defined in the Act.

The ordinary meaning of the word 'transit' is tbenveyance from
one place to another, as of persons or goddscquarie Dictionary (4th
ed, 2005) 1495.

The question of whether something is in transitiisnatter to be
decided on the particular facts of a given casaribg in mind the very
stringent requirements of the Act. It may not alsvéde easy to identify
when something is in transit and when it is not.ccdrdingly, it is
unnecessary and undesirable to make definitiverstnts about when a
firearm is in transit.

The respondent's intention was to transport tleafins from his old
house to his new house, and particularly, to htsdi@m in the new house.
The undisputed evidence was that, having takerfitbarms to the new
house in the firearms cabinet, he put the cabm#éte shed, removed the
firearms and took them to his bedroom where het ldeem up against the
wall. At this point, on any reasonable view of ttiecumstances, the
firearms were no longer in transit. They had redcltheir intended
destination.

Having reached their intended destination, the awedent, as
licensee, was under the duty to use adequate stdaagities. He had
adequate storage facilities in the form of thealfinres cabinet, but chose
not to use it. Although the firearms cabinet wpgaently heavy, there is
nothing to suggest that it was impossible for #spondent to take it from
the shed to his bedroom so that the firearms cbalglaced in it. The
fact that the firearms cabinet could not be boited the wall, because of
the power cut, did not prevent its use as an ademtarage facility.

It must be remembered that the respondent washaoged with any
breach of s 23(9)(d)(ii) of the Act on the basis lfed not bolted the
firearms cabinet into his bedroom wall. Plainlylight of the power cut,
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62

63

it would have been unfair to do so. However, tlosvgr cut did not
relieve the respondent of the responsibility imglogeder the Act to store
his firearms in the adequate storage facility he ha

With great respect to Simmonds J, he erred in degithat it was
open to the magistrate to conclude that the firean@re in transit when
they were discovered by the police and that thegatibn to store had not
arisen. On the undisputed evidence, it was noh dpe¢he magistrate to
conclude that the firearms were in transit. Thedims were clearly
being stored and the respondent, as the licensdee direarms, failed to
use the adequate storage facilities he had provided

For these reasons, the ground of appeal must ketdiph

Has a substantial miscarriage of justice occurred?

64

65

66

67

68

Section 18 of theCriminal Appeals Act provides that div 2 of that
Act, with some modification, applies to an appe&ahf a single judge of
the General Division of the Supreme Court to theur€mf Appeal.
Section 14 of theCriminal Appeals Act, which appears in div 2, sets out
this court's powers with respect to the presenteabp Those powers
include the power to allow an appeal: s 14(1)8ex aside or vary the
decision of a court of summary jurisdiction: sIW¢); substitute a
decision that should have been made by the cosdrmmary jurisdiction:

s 14(1)(d); or return the case to the court of samymjurisdiction:
s 14(1)(e).

Section 14(2) of th€riminal Appeals Act provides:

Despite subsection (1)(b), even if a ground of appgight be decided in
favour of the appellant, the Supreme Court may disrthe appeal if it
considers that no substantial miscarriage of jadt@s occurred.

The respondent's written submissions on this peere that because
the respondent had, at all material times, intendedomply with his
obligations pursuant to s 23(9) of the Act, but leen prevented from
doing so by the power failure, this court shoulshdass the appeal.

This submission cannot be accepted. Both the rmaggsand
Simmonds J have erred, with the effect that th@amedent, instead of
being found guilty of the offences, was acquittéthem.

The matters raised by the respondent's counsehatters which are
relevant to sentence. It would not be appropiiatais case to invoke the
proviso.
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Orders

69 In my opinion, the appropriate orders are:
(1) the appeal is allowed,
(2) the verdicts of acquittal be set aside;

(3) a verdict of guilty be recorded on each of RI2b to 5724 of
2008;

(4) the question of sentence is remitted to MaagtistGluestein.
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