
FINANCIAL AGREEMENTS

On 27 December 2000 amendments to the Family Law Act came into operation to allow parties about to marry or who are married to enter into a Financial Agreements that sets out the terms of their property relationships in the event of separation.

On 1 December 2002 significant amendments to the Family Court Act (WA) have mirrored these provisions by allowing de facto couples to also avail themselves of financial agreements in the same way as married couples.

Historical Position

Historically, agreements between cohabiting parties about financial matters including prenuptial agreements were not binding but were useful in the sense of being evidence of the parties’ intentions at the time the agreement is signed.

Pursuant of section 79 of the Family Law Act the Court could take into account the terms of these agreements but not bound to implement them.

New Financial Agreement Legislation

The amendments to both the Family Law Act and Family Court Act mean that providing certain requirements are met parties can enter into a financial agreement which will finalise property arrangements between them.

The combination of these two Acts means that agreements can be made in the following circumstances:

1. parties are about to commence cohabitation;

2. cohabiting parties;

3. formally cohabiting parties provided there relationship ended after 1 December 2000;

4. parties wishing to make prenuptial agreements;

5. married couples during the course of the marriage; and

6. married couples after separation provided that separation took place after 27 December 2000.

Requirements to make a Financial Agreement

Certificate of independent legal advice on:

7. legal effect of agreement;

8. whether agreement is to the advantage of a party;

9. whether prudent to enter; and

10. whether provisions are fair and reasonable.

Signed by both parties.

Each party receives an executed copy.

Spousal Maintenance

The initial drawing of the legislation created an anomaly in that it purported to allow extinguishment of future rights for spousal maintenance.

There is currently legislation through the Commonwealth Parliament bringing this position into line with final property orders (that is the maintenance rights of a party can only be extinguished in certain circumstances).

Setting aside Financial Agreements

Agreements will operate to replace any rights that a party may have either under the Family Law Act or the Family Court Act.

Agreements can be set aside only in certain defined circumstances.

11. the Agreement was obtained by fraud (including non-disclosure of a material matter);

12. the Agreement if void, voidable or unenforceable;

13. it is impracticable to carry out the terms of the Agreement;

14. there is a material change in the circumstances relating to a child of the marriage and as a result a party to the Agreement will suffer hardship; and

15. at the time of making the Agreement a party engaged in conduct which was unconscionable.

Developments

Despite the legislation having to come into operation on 27 December 2000 there are no reported cases of agreements being set aside under the Family Law Act or Family Court Act.

Because of concerns about professional liability in particular giving advice about financial matters, some sections of the legal profession have not taken up the option of using financial agreements.

It remains to be seen whether the Court will allow agreements to be set aside under strict contractual principals or use a broader interpretation.

Circumstances where clients may wish to use a Financial Agreement

Wealth protection for spouse or children of a previous relationship.

Protection for business associates.

Where the parties do not want judicial scrutiny of their agreement (for example where the parties have reached an agreement which may otherwise not be considered just and equitable under the Family Law Act).

In circumstances where there is concern that one party may become bankrupt (although care needs to be taken with the terms of the Agreement to ensure that the Agreement does not render one party insolvent).

However note that the provisions relating to under valued transactions and transactions to defeat creditors will still apply.

If there is any risk of bankruptcy, consideration may need to be given as to whether legal advice on the issue of bankruptcy should be provided in addition to any advice on family law.

Taxation Implications

Capital gains tax – while rollover relief applies to Court orders made under Section 79 of the Family Law Act, there is no such rollover relief for financial agreements at the present time.  This matter is being taken up with the Commonwealth government.

Stamp duty – again the Stamps Act does not expressly provide for exemptions for Financial Agreements under the Family Law Act or Family Court Act, however it is our experience that Agreements are usually stamped for nominal duty.

DE FACTO RELATIONSHIPS - WA

Legislation

· Family Court Amendment Act came into operation on 1 December 2002.

· It amended the Family Law Act (WA).

· Interpretation Act 1984 (WA) amended the definition of de facto spouse (sections 5 and 13A), this includes gay and lesbian couples. This legislation sets out the criteria for a de facto relationship.

Making a claim - criteria for de facto relationship

· Parties have been in de facto relationship for at least 2 years:

A child of the partners the de facto relationship is less than 18 years of age - serious injustice:

· The applicant made substantial contributions to property - serious injustice.

· Parties have to live in Western Australia for one third of their relationship
.

· In general terms the legislation permits the Family Court of Western Australia to adjust property interest of the de facto couple along the same lines as married couples under the Family Law Act 1975 (Commonwealth).

· In all cases except for the superannuation (due to Commonwealth Legislative power over superannuation).

· Claims can be made for spousal maintenance between de facto partners.

Time for a claim

· A party must make a claim by issuing proceedings in the Family Court of Western Australia within 1 year of the end of the relationship (note that this is not the end of the cohabitation).

Financial Agreement

· De facto couples can now access provisions akin to the Family Law Act to have financial agreements which will resolve outstanding issues between them.

Does a de facto relationship exist?

The following factors are used as indicators as to whether or not a de facto relationship exists:

(a) the length of the relationship;

(b) the nature and extent of the common residence;

(c) where there is, or has been, a sexual relationship between the parties (compare TAS); and

(d) a degree of financial dependence or inter-dependence and any arrangements of financial support.

· You do not have to satisfy each element to be in a de facto relationship for the purposes of the legislation.

Points to note

· It is possible to be in more than on relationship, including a marriage, at the same time.

· Currently there are a number of matters that are already before the Family Court mainly involving arguments about the meaning of ending of a relationship.

SUPERANNUATION

· Family Law Legislation Amendment (Superannuation) Act 2001.

· Family Law (Superannuation) Regulations 2001.

· Superannuation Industry (Supervision) Regulations 2001.

· Family Law Legislation Amendment (Superannuation) Act 2001 came into operation on 28 December 2002.

· The amendments have inserted a new section into the Family Law Act Part VIIIB Superannuation interests.

· The effects of this provision is to treat superannuation as property of the Family Law Act.

· Previously the Superannuation had been treated as a financial resource which was a prospective, contingent expectancy.

General Principals

Splitting orders

· The Family Court of Western Australia now has the power to “split” parties interest in Superannuation.

· The Court values the Superannuation interest of the member spouse and allocates an amount to the non-member spouse which is called “base amount”.

· The Trustee records the base amount and applies the “growth factor”.

· The growth factor represents the amount of growth that the non-member spouse’s superannuation interest is subject to between the period of the operative date and the date of payment.

· When a payment is made, the entitlement of the non member spouse is paid first.

· Only some interests namely fully vested accumulation accounts in both public, industry and self managed funds can be rolled out into another complying fund of the non member spouses choosing.

· For defined benefit interests which are payable by way of lump sum and or pension are generally speaking not able to be rolled out (hence the growth factor becomes important in relation to these interest).

Taxation issues

· There are significant taxation issues to be considered in splitting superannuation interests.

Capital gains tax implications arising from the sale of any assets required to affect a split.

Superannuation surcharge contributions which is a tax up to 15% for members with an adjustable taxable income of greater that $85,242.00 (as varied from time to time).

Differing levels of taxation will also apply to the different components of the fund in particular any entitlements accrued prior to 1986.

Binding Death nominations

· Under amendments to the superannuation legislation in recent years members spouses are able to make binging death nominations where the trustee is bound by the nomination the forward payment of superannuation interests to the nominated beneficiary upon the death of the non member spouse.

· A binding death nomination which is made in favour of a child will be paid out first upon the death of the member spouse and therefore defeat any splitting order.

· It is therefore imperative for lawyers to seek injunctions restraining the member spouse and the trustee from allowing a binding death nomination to be made in favour of a child.

Obtaining information

· The superannuation amendments enable a non-member spouse to obtain information directly from the Trustee for the purposes of negotiations or property proceedings under the Family Law Act with out the knowledge of the member spouse.

· The form of information that is to be provided is set out by the Family Court in a precedent document.

· The information required is not sufficient for many funds in particular defined benefit funds and self managed superannuation funds.

· No information is sort about reserve accounts.

· Nor is there information about any surcharge contributions tax.

· This means that further enquiries may need to be made depending upon the interest and type of fund.

Flagging Orders

· The superannuation amendments allow for superannuation interests to be “flagged”.

· The flag acts as an injunction restraining any splitable payment being made with out any notification to the Court and also to the non-member spouse.

· You would use a flagging order in circumstances where the member spouse is about to reach a vesting point (such as turning 55 and retiring from the workforce or reaching the age of 65 years) when an agreement or order about the division about the splitting of the superannuation has not been made.

Proportional Splits

· Historically superannuation has been regarded as a form of joint savings for parties in their retirement.

· Generally speaking superannuation interest will be divided between the parties on an equal basis.

· However there is no presumption that this is the case and there is no reason why a non-member spouse would not receive an order giving him/her more than 50% of the member spouses superannuation interests.

· This however does not stop orders being made wherein the non-member spouse may retain interests in other assets in effect as a payout of the member spouses superannuation interests.

· While the legislation has been in operation since 28 December 2002 there are only a handful of reported cases on its impact.

· Despite the long lead time legal advisors, accountants and superannuation funds have varying degrees of understanding of the legislation and there have been difficulties already with the provision of accurate information from funds.
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1. The Act permits parties to make an agreement which provides an amicable resolution to their financial matters in the event of separation. In providing a regime for parties to do so the Act removes the jurisdiction of the court to determine the division of those matters covered by the agreement as the court would otherwise be called upon to do so in the event of a disagreement. Care must be taken in interpreting any provision of the Act that has the effect of ousting the jurisdiction of the court. The amendments to the legislation that introduced a regime whereby parties could agree to the ouster of the court’s power to make property adjustment orders reversed a long held principle that such agreements were contrary to public policy. 
2. As discussed by the Full Court in Naughton and Naughton (1983) FLC 91-327; (1983) 9 Fam LR 47, the statutes, namely the Matrimonial Causes Act 1959 (Cth) to 1975 and the Family Law Act 1975 (Cth) since that time, gave to parties of a marriage or former marriage certain rights of application in respect of property and maintenance. The parties could not by agreement outside the confines of that legislation contract themselves out of the right to institute such proceedings: see generally Hyman v Hyman [1929] AC 601; Davies v Davies (1919) 26 CLR 348; Brooks v Burns Philip Trustee Co Ltd (1969) ALR 321; Wright and Wright (1977) FLC 90-221; (1977) 3 Fam LR 11,150; Burgoyne and Burgoyne (1978) FLC 90-467; (1978) 4 Fam LR 204; and Candlish and Pratt (1980) FLC 90-819; (1980) 6 Fam LR 75 and the cases therein referred to. 

3. The underlying philosophy that had guided the courts in enunciating that principle was seen to place too many restrictions on the right of parties to arrange their affairs as they saw fit. The compromise reached by the legislature was to permit the parties to oust the court’s jurisdiction to make adjustive orders but only if certain stringent requirements were met. 

1. There have been few decisions dealing with the interpretation of s 90G. In J and J [2006] FamCA 442, a decision involving an application to enforce a financial agreement, Collier J in considering the wording of s 90G said: 
1. To my mind, the words that appear in section 90G(1) ‘if and only if’, are words of real significance. They have a meaning. They import a requirement for a level of compliance, if the agreement is to be binding, that is clearly a standard or level above and beyond what might be described as substantial compliance. Those words ‘if and only if’ make it clear that each of the parties must ensure that that which is required to be contained and dealt with in the agreement, and the annexures to it, is in fact contained, appropriately and completely. Compliance must therefore be a full compliance, satisfying the statutory requirements. 

2. Something approaching full compliance, or something that if looked at in a less than strict light, might come close to establishing compliance, is not enough. Clearly, the legislation intended that if this method of parties resolving their differences was to be used without any supervisory power of a Court, in a situation where parties’ rights were to be affected, then that which was to be done had to be done fully in compliance with that which the statute set out and required.

2. In Australian Securities & Investments Commission and Rich & Anor (2003) FLC 93-171 O’Ryan J took a less stringent approach to the interpretation of the requirements in s 90G: 

1. Section 90G sets out the requirements that must be met for a financial agreement to be binding upon the parties. All the requirements must be satisfied for the agreement to be binding. These requirements are justified because the effect of a valid agreement is to oust the jurisdiction of the Court. However, there is no requirement of registration in the Court or approval by the Court of a financial agreement. Further, I am of the view that the requirements of s 90G are not stringent. All that is required is that the agreement is signed by both parties, include a statement addressing the matters in s 90G(1)(b) and attach a certificate from a legal practitioner. 

� Family Court Act 1997


Part 5A De facto relationships


Division 2 – Property adjustments orders and maintenance orders 





205X     Despite section 36(5), before making an order under this Division a court must be satisfied—


that one or both of the parties to the application were resident in Western Australia on the day on which the application was made; and


that—


both parties have resided in Western Australia for at least one third of the duration of their de facto relationship; or


substantial contributions of the kind referred to in section 205ZG(4)(a), (b) or (c) have been made in the State by the applicant.
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